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BACKGROUND

The Commission circulated for comment its tentative recommendation for a

comprehensive administrative adjudication statute during Summer 1993. The

Commission began considering the comments received during Fall 1993, but this

task was suspended during work on the SCA 3 priority project (trial court

unification).

The Commission returned to consideration of comments on the tentative

recommendation at its February 1994 meeting. At that time the Commission

heard agency requests for exemption from the proposed statute. Among the

concerns commonly expressed by agencies seeking exemption were:

— The draft statute is inappropriately structured for the agency, being based

on an accusatory model rather than on a neutral model.

— The draft statute doesn’t accommodate the informal nature of the agency’s

hearings.

— The draft statute doesn’t accommodate the public participation required by

statute or allowed by the agency.



— The draft statute would require the agency to adopt extensive regulations

in order to modify provisions inappropriate to them. The net result will be that

the agency would end up with basically the same procedure it uses now, only the

scheme of regulations and statutes would be more complex than it is now and

the time and expense required to end up there would be unwarranted.

In light of these concerns, the Commission decided to consider a substantial

reorganization and recasting of the proposed statute that would make it more

understandable and usable for the agencies. The staff’s suggested restructuring

of the draft statute is outlined below and attached to this memorandum.

Comments we have previously received on the procedural details of the draft

statute, unaffected by any reorganization, are analyzed in Memorandum 94-19.

PROPOSED RESTRUCTURING

Organization of Statute

The proposed restructuring organizes the statute in a way that makes it more

understandable and usable. The mainline statute remains Part 4 of the

Administrative Procedure Act, as in the tentative recommendation. However, it

is now redesignated as the “Formal Hearing” procedure.

A new Part 3, general provisions on “Adjudicative Proceedings”, is added to

the APA, preceding the formal hearing procedure. Part 3 makes clear that the

APA is limited in its application to constitutionally and statutorily required

hearings. Part 3 then catalogs the available procedures by which an agency may

elect to conduct a hearing:

• The formal hearing procedure.

• The informal hearing procedure.

• An agency hearing procedure (the “template” approach).

• The emergency decision procedure.

• The declaratory decision procedure.

Each of these procedures, and its limitations, is elaborated in the succeeding

articles or, in the case of the formal hearing procedure, in the succeeding Part.

Application of Statute

A critical aspect of the statute is its application. Many agencies are concerned

that the draft would require an elaborate procedure for simple agency decisions

that should not be encumbered or bogged down by the requirements of an

administrative hearing.
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The statute is intended to apply only to statutorily or constitutionally

required “on the record” hearings, and not to the ordinary run of daily or

mundane decisions an agency makes that could affect a person’s rights or

interests. The Commission has gone through several versions of the application

section of the statute in an effort to clarify its scope.

The restructured statute contains the staff’s latest attempt, done in

consultation with Professor Asimow. It is set out in the draft as Section 631.010 —

the first provision of Part 3, Adjudicative Proceedings:

631.030. This division governs a decision by an agency if, under
the federal or state constitution or a statute, an evidentiary hearing
for determination of facts is required for formulation and issuance
of the decision.

This provision is followed by a lengthy comment elaborating its meaning. For

example, its coverage parallels that of Code of Civil Procedure Section 1094.5, the

administrative mandamus statute (“a proceeding in which by law a hearing is

required to be given, evidence is required to be taken, and discretion in the

determination of facts is vested in the inferior tribunal, corporation, board, or

officer”), and it does not extend the APA to Skelly hearings.

The staff believes that this is a reasonably good resolution of a difficult

drafting problem, and suggests the Commission proceed with this provision.

Terminology

We have tried to make the mainline formal hearing statute more usable for

most agencies by revising terminology that might have retained an accusatorial

flavor from the old licensing enforcement provisions or implied that the agency

always initiates action. Thus, for example, the “initial pleading” is renamed the

“agency pleading”, and the “responsive pleading” is renamed the “response”.

Definitions are revised to downplay accusation-type language, or are eliminated.

Substantive provisions as to the contents of the pleadings are also phrased in a

more neutral fashion.

The staff does not view the current revision as complete in this respect, and

we are still examining the draft for other possible improvements of this type. For

example, it may be helpful to redesignate the pleadings as “papers”, to help

mitigate the adversarial tone. The staff would welcome any suggestions for

further terminological or other changes that would make the statute more easily

usable for the wide variety of hearings that will fall under it.
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Informal Hearing Procedure

The proposed conference hearing plays a critical role in the work the

Commission has done on administrative adjudication — it provides an informal

forum in which a hearing can be conducted without many of the formalities and

legalistic trappings of the formal hearing procedure. It also provides a

mechanism by which an agency can receive public input at the hearing, where

appropriate, without intervention procedures. But the provisions are buried in

the middle of the formal hearing procedure and are obscured by the

“conference” terminology.

In the restructuring we have changed the name to “informal hearing

procedure” and, in recognition of its importance, have elevated it to the front of

the statute as one of the major hearing procedures available to an agency.

Template Approach

The most important change proposed in the restructured statute is the so-

called “template” approach, which was discussed somewhat at the February

meeting. The template approach should first be contrasted with the

Commission’s tentative recommendation.

The tentative recommendation provides a mainline statute that

presumptively governs all state agency administrative hearings. However,

because one size doesn’t fit all, agencies are allowed to modify certain aspects of

the mainline statute by regulation. The ability to opt out of some provisions is not

available to agencies governed by the existing Administrative Procedure Act, in

order not to introduce variation where uniformity now exists. Some agencies,

whose hearings are sui generis, would be exempted from the draft statute

altogether in response to exemption requests considered by the Commission at

the February meeting.

The template approach turns this scheme on its head. Instead of providing a

mainline statute with opt out provisions, the template approach allows an

agency to adopt its own procedure, but the procedure must satisfy key

mandatory due process and public policy requirements — the template. The

agency could opt in to provisions of the mainline statute, which satisfy the due

process and public policy requirements and provide a safe harbor. The mainline

statute would continue to govern hearings now under the Administrative

Procedure Act. The mainline statute would also be the default statute applicable

to all other agency hearings unless the agency adopts its own procedures.
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The key due process and public policy requirements that an agency’s

procedure would be required to satisfy are:

• Freedom of presiding officer from bias.

• Separation of functions within the agency.

• Public hearings.

• Language assistance for parties and witnesses (only applicable to certain

agencies).

• Right to present and rebut evidence.

• Restriction of ex parte communications with presiding officer.

• Written decision based on the record, including a statement of the factual

and legal basis of the decision.

• Designation and indexing of precedential decisions.

The draft also provides a simplified procedure by which the agency may

adopt the necessary regulations.

The template approach satisfies a number of basic objectives of the

Commission’s administrative procedure project. Agency procedures will be

established by statutes or regulations, and will be accessible to the public.

Uniformity will be encouraged because the mainline statute will remain as the

default procedure for agencies absent adoption of a complying agency

procedure, and will provide standard due process and public policy structural

provisions that will be incorporated in agency procedures.

In addition, the template approach has a number of advantages over the

Commission’s tentative recommendation. It simplifies an agency’s procedural

rules in cases where an agency needs to tailor its administrative procedure — the

agency can have one simple set of regulations rather than the statute plus a set of

modifying regulations. It simplifies an agency’s task in preparing procedural

rules — in many cases an agency’s existing regulations will already satisfy the

statutory requirements. The template approach also enables simplification of the

mainline statute itself — the statute can set out basic rules without qualifying

language throughout as to which provisions are modifiable and which are not.

The staff believes the template approach is a significant improvement over

the tentative recommendation draft, both in terms of workability and in terms of

marketability to the agencies that will be required to live with it. However, there

are problems with the template approach that the Commission should be aware

of.
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Problems with Template Approach

Loss of Protections. One concern with the template approach is that agencies

using it will not be subject to many of the protections built into the mainline

statute. For example, the mainline statute provides discovery procedures, with

privacy and abuse protections. Under the template approach, an agency could

provide its own discovery procedures, without basic protections.

This problem is not created by the template approach. It is a feature of

existing law, which provides minimal regulation for agency procedures not

covered by the Administrative Procedure Act. It might be useful, however, to

add a general provision to the effect that where a dispute arises under an

agency’s procedure that is not resolved by the law governing that procedure, the

court may look to the mainline statute for guidance.

Compliance with Template Requirements. Another basic problem with the

template approach is that it may not necessarily be clear whether an agency’s

regulations in fact satisfy the template. For example, the template requires

limitations on ex parte communications. Is it sufficient that the agency’s

regulations limit ex parte communications during the hearing itself but not after

the hearing pending issuance of a decision?

The approach we have taken in the current draft is to refer to the relevant due

process and public policy provisions elaborated in the mainline statute. See

Section 633.030 of the restructured statute (requirements of agency hearing

procedure). We will need to review the mainline statute to make sure that the

relevant due process and public policy provisions are not intermingled with

other unimportant procedural details.

An agency could ensure that it satisfies the required template provisions

simply by repeating or incorporating by reference the relevant provisions of the

mainline statute. But if the agency decides to write its own provisions on the

matter geared to its particular types of hearings, there may still be an issue

whether the provisions satisfy the template requirement.

A person unhappy with an agency’s decision in a particular case may

challenge the agency’s procedure on the grounds that the procedure does not

satisfy the template requirements, thereby finding an additional ground for

challenge not present under existing law. This is a troubling prospect to the staff.

We can think of only a few reasonable solutions to the problem:

(1) If the agency’s regulations are reviewed by OAL and are determined to

comply with the template, the regulations could then be presumptively or

– 6 –



conclusively presumed to satisfy the template. Or a substantial burden of proof

could be imposed on any challenge, if the regulations had been through this

review process.

(2) An agency could simply incorporate the mainline statute provisions and

not attempt to craft its own provisions on matters subject to the template.

(3) The template requirements could be phrased in a looser way so that an

agency can easily satisfy them. For example, the statute could require simply that

an agency’s procedure contain provisions relating to freedom of the presiding

officer from bias, leaving it to the agency to determine what that means in the

context of its own hearings.

(4) With regard to the requirement of separation of functions, an agency that

is a neutral decision maker and not a party to the proceeding could be excused

from the need to adopt separation of functions provisions as part of its

procedure.

COMMISSION ACTION

Our objective at this point in the project is to develop a final recommendation

for submission to the 1995 legislative session. Our hope is to wrap up work on it

before November 1994, when we will probably have to turn our attention full

time again to SCA 3 (trial court unification). In addition, Senator Boatwright has

suggested that interim legislative hearings on the proposal would be helpful. For

this purpose we would need to complete work well before November.

The Commission must determine whether the basic restructuring outlined

above is the approach it wishes to follow in developing its final recommendation

on administrative adjudication. If so, we must begin immediately with a close

review of the draft. We have only three meetings left after the May meeting in

which to finalize work on the recommendation — July, September, and

November. The staff believes it is feasible to accomplish a final draft of the

Administrative Procedure Act within that time.

However, the conforming revisions in other agency statutes will present a

formidable challenge. We have done a substantial amount of staff work on the

conforming revisions, but there is substantial work yet to be done and there are a

number of significant policy decisions for Commission resolution. The

conforming revisions can trail the main statute somewhat, particularly with a

delayed operative date. But the Commission should be aware that if indeed the
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Commission becomes entrenched in SCA 3 implementation, it may be difficult to

find time to consider the conforming revisions and the Commission may need to

schedule extra sessions devoted to this task.

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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